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DENNIS G. CHURCH, DOUGLAS W. 
CHURCH, JAY E. LEWIS, ROCKY 
MOUNTAIN TITLE and ABSTRACT 
COMPANY, individually and a 
corporation, DICK E. BASTIAN 
dba BASTIAN REALTY and 
DEVELOPMENT CO., GATE CITY 
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Case No. 20,356 
BRIEF OF PLAINTIFF/APPELLANT 
NATURE OF CASE 
B i f u r c a t e d i s s u e of p r i o r i t y of t i t l e o v e r two h o u s e s 
and between P l a i n t i f f owner w i th unrecorded deeds and t e n a n t s in 
p o s s e s s i o n and subsequent secured l ende r on the p r o p e r t y . 
O t h e r i s s u e s , n o t on a p p e a l and as y e t n o t t r i e d , a r e 
i s s u e s of damages t o P l a i n t i f f a g a i n s t D e f e n d a n t s f o r f r a u d , 
b reach of f i d u c i a r y duty and breach of w r i t t e n c o n t r a c t . 
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DISPOSITION IN LOWER COURT 
The Honorable Cullen Y. Christensen, District Judge, 
bifurcated the issues of priority between Plaintiff and 
Defendant Gate City Savings & Loan Association. This single 
issue was tried without a jury and is being appealed. The Trial 
Court found that Gate City Savings & Loan Association Mortgage 
had priority over the Plaintiff owners, with unrecorded deeds 
but with tenants in possession. The balance of the bifurcated 
issues, issues of fraud, breach of fiduciary duty and breach of 
written contract, are not on a appeal and have not as yet been 
tried. These issues are presently calendared in the District 
Court for trial. 
STATEMENTS OF ISSUES PRESENTED ON APPEAL 
I. Does a purchaser of two houses with tenants 
occupying the houses, holding unrecorded deeds and no recorded 
notice of interest in the houses, have a priority interest in 
the houses over a subsequent lender and its mortgage. 
II. Does the subsequent lender have knowledge of the 
purchaser's unrecorded interest in two houses by reason of 
purchaser's tenants in possession; does subsequent lender have 
a duty to inquire of tenants as to who their landlords are. 
III. Should a Trial Court make any determination of 
responsibility for unrecorded deeds when the only bifuracted 
2 
issue before the Court is that of priority between purchaser 
with unrecorded interest and a subsequent lender's mortgage. 
STATEMENT OF FACTS 
Mr. John L. Valentine of Howard, Lewis and Peterson, 
represented Plaintiffs at the time of the trial herein. 
Plaintiffs present counsel has been requested to appeal this 
matter. 
To expedite the trial and conserve the Court's limited 
time, trial counsel stipulated to and offered as evidence the 
depositions of Plaintiff Fletcher Stumph and Defendant Dick 
Bastian. The Court accepted said depositions. (TR 99 L 14-21.) 
The building lots upon which two homes were built were 
originally owned by Dick Bastian and Dr. Phil Taylor (Bastian 
Deposition, PG 38 L 19-24.) Defendants Church owned Defendant 
Rocky Mountain Title Company and owned an escrow company named 
Executive Escrows. Defendant Bastian and his real estate broker 
prepared the closing statements, the warranty deeds, the deeds 
of trust and all of the closing statements and records for the 
sale between Plaintiffs and Defendants Church (Bastian Depo., 
Page 11 L 9-16.) An Escrow Agreement was prepared by Rocky 
Mountain Title Company. (Bastian Depo. Page 15 L 14.) 
Plaintiffs purchased from Defendants Church and Lewis, 
through Defendant Bastian, realtor, two residences in Provo, 
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Utah County, on the following terms: 
(a) Purchase price $244,900.00 
Down Payments: 
Conveyed 20 acres of California land 30,000.00 
Convey Lot 356 to Plaintiffs 40,000.00 
Payment in gold and silver 5,000.00 
(see Exhibit 10, Bastian Depo.) 
On and about July 19, 1979, Defendant Bastian prepared 
the necessary deeds whereby the sellers, Defendants Church and 
Lewis by warranty deed conveyed the two houses to Plaintiffs; 
Plaintiffs executed deeds of trust back to sellers and trust 
deed notes in the sum of ONE HUNDRED SIX THOUSAND and EIGHT 
HUNDRED ($106,800.00) DOLLARS for one house and NINETY ONE 
THOUSAND NINE HUNDRED ($91,900.00) for the second house that 
Plaintiffs purchased; deeds were executed, delivered and 
recorded by Plaintiffs to Defendants Church and Lewis for the 
lot in Utah County, State of Utah, and the California land, as 
down payments. Defendant Sellers deeds were executed and 
notarized and held by Defendant Rocky Mountain Title Company. 
(See Exhibits 1-10, Bastian Deposition.) The sale to Plaintiffs 
was closed by Defendant Bastian. The deeds from Defendants 
Church and Lewis to Plaintiffs, the buyers, were not recorded 
but held by Rocky Mountain Title Company. At the closing, the 
sellers charged Plaintiffs the necessary recording fees for the 
deeds from Defendants Church and Lewis to Plaintiffs; and 
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charged P l a i n t i f f s for a t i t l e insurance pol icy upon the two 
homes P l a i n t i f f s purchased. P l a i n t i f f s paid for a l l of these 
expenses and charges (see Exhibit 11, Bastian Deposit ion). 
P la in t i f fs rel ied upon and assumed that Defendants had recorded 
the deeds conveying the two houses to P l a i n t i f f s . The houses 
were not completed by se l l e r s , Defendants Church and Lewis, as 
agreed upon P l a i n t i f f s payments were becoming due under the 
terms of the sale. (Fletcher Stumph Depositions, PG 65 L 1-4) 
P la in t i f fs made improvements to the house and ult imately 
obtained r en t e r s for the two houses. P l a i n t i f f s made t h e i r 
payments to Defendant Rocky Mountain Ti t le Company, the escrow 
agent. There was a p r e - e x i s t i n g mortgage on the two houses in 
favor of Deseret Federal Savings & Loan Association with a "due 
on sale11 clause in said mortgages. P la in t i f fs had not seen the 
Deseret Federal Savings & Loan mortgages and were not aware of 
the "due on sale" clauses in the existing mortgages. 
The closing of the sa le occurred on July 19, 1979. In 
August or the f i r s t part of September, 1979, Pla int i f fs became 
aware that se l l e r s , Defendants Church were not finishing the two 
houses as agreed upon. P la in t i f fs made their payment on the two 
houses to Rocky Mountain Ti t le as agreed upon; Pla int i f fs were 
ge t t i ng l a t e not ices on the payments due the f i r s t mortgage, 
Deseret Federal Savings & Loan Associat ion (Fletcher Stumph 
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Deposition, PG 66 L 1-25). It was during this time of the late 
notices from Deseret Federal that Plaintiffs became aware that 
the two homes were not recorded in Plaintiffs' names (Fletcher 
Stumph Deposition, PG 67 L 25 and PG 68 L 1 .) 
At this time, Defendant Bastian advised Plaintiffs to 
tell Deseret Federal Savings & Loan that Plaintiffs were merely 
leasing the properties and not buying them (Fletcher Stumph 
Deposition, PG 68 L 2-7). During this time, Plaintiffs called 
Defendant Bastian and Bastian advised Plaintiffs that by reason 
of the lfdue-on-sale,f clause in the Deseret Federal Mortgage; 
Plaintiffs first became aware of the "due-on-sale11 clause in the 
Deseret Federal Mortgage and upon discovering this did not want 
increased interest payments or increase his payments to the 
seller. (Fletcher Stumph Deposition, PG 76 L 1-21.) Upon 
becoming aware of the ndue-on-salefl in the Deseret Federal 
Mortgage, Plaintiffs sought the advise of Defendant Bastian and 
followed his instructions by contacting Deseret Federal and 
advising Deseret Federal Plaintiffs had a lease upon the two 
homes (Fletcher Stumph Deposition, PG 76 L 8-21) 
When Plaintiffs became aware that their deeds had not 
been recorded, Defendant Bastian prepared a notice of interest 
in real property reciting that Plaintiffs had a Uniform Real 
Estate Contract between Defendants Church and Plaintiffs. This 
was recorded September 24, 1980. (Fletcher Stumph Deposition, 
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Exhibit 15.) No Uniform Real Estate Contract was signed by 
Plaintiffs. Plaintiffs relied upon Defendant Rocky Mountain 
Title Company to record the deeds to the properties Plaintiffs 
were purchasing (TR PG 25 L 20-22). 
Defendant Lewis, an employee of Defendant Rocky Mountain 
Title Company, over the objection of Plaintiffs, testified as to 
conversations between Rocky Mountain Title and Defendant 
Bastian outside the presence of Plaintiffs. (TR PG 76 L 7-25). 
In the spring of 1980, Defendant Lewis had a conversation with 
Plaintiffs to the effect that the deeds to Plaintiffs had not 
been recorded because of the "due-on-sale11 clause of Deseret 
Federal Savings mortgages. (TR 77 L 1-7.) 
Defendant Douglas Church met Plaintiffs for the first 
time on about September 15, 1979 at which time there were 
discussions concerning the "due-on-sale11 clause in the Deseret 
Federal loans. (TR 93 L 10-12.) When Defendant Gate City 
Savings & Loan made the loan to Defendants Church, Defendants 
Church regarded Plaintiffs as being the owners of the property 
and that the tenants in the two homes were the tenants of the 
Plaintiffs. Defendant Church did not tell Defendant Gate City 
that the people in possession of the homes at that time were 
leasing the property. (TR 95 L 3-17.) 
On March 20, 1980, and unknown to Plaintiffs, Defendant 
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Rocky Mountain Title issued two policies of title insurance to 
Defendant Gate City Savings & Loan Association and reflecting 
Gate City Mortgage Company in a fee simple position; not 
disclosing Deseret Federal Savings & Loan Association existing 
mortgage (see exhibits 20 and 21; TR 65 L 22-25). The loan to 
Gate City dated March 28, 1980 was a non-owner occupied loan (TR 
67 L 12). The Deed of Trust was recorded April 8, 1980, at time 
of loan from Gate City to Churchs, Gate City was not aware of 
any interest of the Plaintiffs; the preliminary title report 
indicated the title owner was the Churchs. (TR 68 L 13-20.) 
The title report issued to Defendant Gate City by Rocky Mountain 
title Co. did not disclose the interest of Plaintiffs nor the 
existing mortgage of Deseret Federal Savings & Loan. (TR 81 L 
6-17.) Defendant Rocky Mountain Title did not issue a title 
policy to Plaintiffs or issue a committment on the two 
properties (TR PG 96 L 9-10). Defendant Gate City was aware of 
renters in the two homes purchased by Plaintiffs (TR 66 L 8-9); 
did not ask who the landlord was because of title report from 
Defendants Church (TR 72 L 23-25). It was communicated to 
Defendant Gate City that Plaintiffs had an oral lease upon the 
two homes (TR 48 L 18-25; PG 49 L 1-3). On March 27, 1980, 
Defendant Gate City had their appraiser, Mr. Don Guerny, 
appraise the two homes, prior to closing of the loan. Mr. 
Guerny personally inspected the homes at a time when the tenants 
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were t h e r e . He did not ask the name of the l a n d l o r d or the 
owner and did not r e p o r t to Gate C i ty the name of the owner or 
landlord. (See Affidavi t of Don Guerny.) 
The p r e l i m i n a r y t i t l e r e p o r t d e l i v e r e d by Defendant 
Rocky Mountain to Defendant Gate City Mortgage, dated March 26, 
1980, s t a t e s on Schedule B as follows: 
"2. Any f a c t s , r i g h t s , i n t e r e s t , or c la im 
which a re not shown by the p u b l i c r e c o r d s 
b u t which c o u l d be a s c e r t a i n e d by an 
inspect ion of said land or by making inquiry 
of p e r s o n s i n p o s s e s s i o n t h e r e o f . " 
(Defendants Exhibit 14.) The above i s one 
of the exceptions to the T i t l e Report. 
SUMMARY OF ARGUMENTS 
Plaintiffs purchased the two houses. They had the 
right to and did rely upon Defendants Bastian, Church, and 
Rocky Mountain Title and Abstract Company to record their 
deeds, prepare the appropriate documents and protect the rights 
of Plaintiffs. 
Plaintiffs took possession of houses, improved them and 
had tenants occupying the houses long before Defendant Gate 
City loaned the money to Defendants Church. 
Defendant Gate City had the duty to inquire of the 
tenants occupying the houses as to who their landlord was; but 
failed to do so when said Defendant knew the houses were 
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rented. This knowledge of the tenants in occupation is the 
equivalent of the deeds to Plaintiffs being recorded. 
Plaintiffs have priority over the Defendant Gate City 
Mortgage. 
The Findings of Fact, Conclusions of Law and Judgment 
of the Trial Court erroneously declare that Plaintiffs are 
equally responsible for the failure to record their deeds as 
stated, these pleadings infringe upon the bifurcated issues of 
damages, fraud, and breach of contract not yet tried. Said 
Findings and Conclusions are not necessary on the issue of 
priority. 
ARGUMENT 
POINT I 
TRIAL COURT ERRED IN RULING DEFENDANT GATE CITY SAVINGS & LOAN 
ASSOCIATION HAD PRIORITY OVER PLAINTIFFS. 
Plaintiffs interest in the disputed two homes is 
superior in interest to Defendant Gate City Savings & Loan 
Association (Gate City). The sale to Plaintiffs preceded 
Defendant Gate City's loan by approximately 8 months. 
Plaintiffs took possession, landscaped the property and made 
improvements to the property, supervised the completion of the 
homes, obtained tenants for both houses and had their tenants in 
possession all prior to the loan of Defendant Gate City. 
Defendant Gate City sent its appraiser to the property for 
10 
appraisal purposes prior to the closing of the loan. The 
appraiser talked to the tenants in possession and knew that the 
two homes were being rented. Gate City knew that there were 
tenants on the property. The appraiser failed to simply ask the 
tenants who their landlords were and who they were renting the 
property from. Defendant Gate City's agent failed to do so. A 
proper inquiry would have resolved the entire problem. 
In Utah, possession of real property constitutes notice 
to all the world of the possessor's unrecorded interest in the 
property and subsequent lenders or purchasers are on notice of 
such interest. 
57-3-3, UCA (1797), provides as follows: 
"Every conveyance of real estate hereafter 
made which shall not be recorded as provided 
in this title, shall be void as against any 
subsequent purchaser in good faith and for 
any valuable consideration of the same real 
estate, or any portion thereof, where his 
own conveyance shall be first duly 
recorded." 
Defendant Gate City fails to conform to the statute for 
the reason that it did not act in good faith. 
57-1-6, UCA (1977) provides: 
"Every conveyance of real estate, and every 
instrument of writing setting forth an 
agreement to convey any real estate or 
whereby any real estate may be effected, to 
operate as notice to third persons shall be 
proved or acknowledged and certified in the 
manner prescribed by this title and recorded 
in the office of the recorder of the county 
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in which such real estate is situated, but 
shall be valid and binding between the parties 
thereto without such proof, acknowledgment, 
certification or record, and as to all other 
persons who have actual notice," (Emphasis 
added.) 
"Actual notice", in the above statute, has been 
interpreted by the Utah Supreme Court to mean not only first 
knowledge but also inquiry notice, that is, "information of 
facts which would put a prudent man upon inquiry and which, if 
pursued, would lead to actual knowledge as to the state of the 
title," See Johnson vs. Bell 666 P2d 308, 310 (Utah, 1983), 
citing Toland vs. Corey, 6 Utah 392, 24 P. 190 (1890); McGarry 
vs. Thompson, 114 Utah 442, 201 P2d 288 (1948). 
Toland vs. Corey remains good law in Utah and is cited 
with approval in the following: Johnson vs. Bell, 666 P2d 308 
(Utah, 1983); Meagher vs. Dean, 97 Utah 173, 91 P2d 454 (1939); 
and Neponset Land and Live-stock Company vs. Dixon, 10 Utah 34, 
37 P. 573 (1894). 
A majority of the states have ruled as the above Utah 
Authorities. J. Cribett, Principles of the Law of Property, 
Page 289 (2d ed. 1975) comments as follows: 
Recording itself as constructive notice and 
binds a party whether he looks at the record 
or not. Possession of the land by an 
apparent stranger to the title has the same 
effect in most jurisdictions, many of them 
going so far as to say "he must make inquiry 
as to the rights or title of the possessor, 
for possession is equivalent to recording, 
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in that it gives constructive notice to 
possessor's rights11 (citation omitted). 
This inquiry notice is normally held to bind 
the purchaser to anything which an 
investigation of the possessor's claim would 
have disclosed. 
The above clearly required Gate City's appraiser to 
inquire as to whose his landlord was and then make further 
inquiry as to the rights of the landlord. This was not done. 
The above described statutes together with the case law 
interpreting said statutes required Gate City and its appraiser 
to make inquiry. They knew tenants were in possession. This 
constituted a notice to Gate City to further inquire as to who 
the landlord was and what rights the landlord had in the 
property. Gate City failed to do so. Plaintiffs' interest in 
the land is superior to that of Gate City. 
POINT II 
TRIAL COURT ERRED IN MAKING AND ENTERING FINDINGS OF FACT AND 
CONCLUSIONS OF LAW REGARDING ISSUES UNRELATED TO PRIORITY BUT 
RELATED TO DAMAGES. 
The Trial Court Bifurcated the issues in the Complaint; 
the issue of priority on the two homes as between the Plaintiffs 
and Gate City Savings and Loan were the only issues tried. When 
the Plaintiff rested, he rested concerning the ninth and tenth 
causes of action as described in the Complaint and related only 
to the priority between Plaintiffs and the mortgage of Gate City 
filed some approximately 8 months after Plaintiffs had purchased 
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the property. 
The present Findings of Fact and Conclusions of Law 
signed by the Trial Court make a finding as to the knowledge of 
the Plaintiffs; when the knowledge of the Plaintiffs was not 
fully tried and all of the issues raised and examined at the 
trial concerning the knowledge of the Plaintiffs. The issues of 
damages, fraud and misrepresentation and breach of contract by 
the Defendants other than Gate City are still to be tried by the 
Trial Court. There are serious issues of fact and law 
concerning the other Defendants and concerning fraud, 
misrepresentation and negligence on the part of the other 
parties. The present Findings of Fact and Conclusions of Law 
relating to the knowledge of the Plaintiffs is not necessary for 
a determination of the Trial Court on the issue of priority 
between Plaintiffs and Defendant Gate City Savings & Loan 
Association. 
Plaintiff submitted proposed Findings of Fact and 
Conclusions of Law to the Trial Court which established the 
priority ruled upon by the Trial Court and in favor of Gate 
City; but which eliminate the question of knowledge of 
Plaintiffs. The facts are clear that the Plaintiffs relied upon 
other Defendants and their superior expertise and knowledge on 
these matters and unfortunately followed the advise of these 
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expert Defendants. 
Attached to this Brief as Exhibit "A", are the amended 
Findings of Fact and Conclusions of Law submitted to the Trial 
Court by Plaintiffs1 trial counsel. These proposed Amended 
Findings of Fact and Conclusions of Law accurately and properly 
reflect the ruling of the Court without relating to the issues 
that remain to be tried by reason of the bifurcation order of 
the Trial Court. The Trial Court erred in failing to sign and 
approve Exhibit "B" the attached Amended Findings of Fact and 
Conclusions of Law. 
CONCLUSION AND RELIEF SOUGHT 
Defendant Gate City had the duty of inquiry to determine 
who the landlord was and to determine Plaintiffs1 interest in 
the two residences. Defendant Gate City had approximately 8 
months after Plaintiffs1 purchased the two homes in which to 
discover this information; depending upon when they became 
interested in lending upon these two homes. Defendant Gate City 
appraiser had actual knowledge of tenants in the two homes. The 
Utah statutes and supporting Case Law clearly require the Trial 
Court ruling on priority be reversed; that this Court should 
reverse the Trial Court and rule Plaintiffs have priority over 
Defendant Gate City's subsequent mortgages on the two houses. 
The present Findings of Fact and Conclusions of Law 
15 
erroneously make findings and conclusions that infringe upon the 
issues remaining to be tried in the Trial Court. The existing 
Findings of Fact and Conclusions of Law are not necessary in the 
Trial Court's ruling on priority. The Plaintiffs proposed 
Amended Findings of Fact and Conclusions of Law should be 
adopted in the event this Court does not reverse the Trial 
Court's ruling on priority between Plaintiffs and Gate City. 
The Trial Court's Findings of Fact, Conclusions of Law, 
and Judgment must be vacated and corrected. 
Respectfully submitted, 
Thomas S. Taylor 
CHRISTENSEN, TAYJ^ St & MOODY 
Attorneys for Plaintiff/Appellant 
55 East Center Street 
P.O. Box 1466 
Provo, Utah 84603 
CERTIFICATE OF MAILING 
This is to certify that four true and exact copies of 
the foregoing Brief of Plaintiffs/Appellants were mailed, 
postage prepaid, this ^Z^^^/day of March, 1985, to Salter P. 
Faber, Watkins & Faber, Attorneys for Defendants/Respondents 
Gate City Mortgage Company, 2102 East 3300 South, Salt Lake 
City, Utah 84109; first class postage prepaid. 
^A^^st^te , JSKS*&A J^^ 
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ATTORNEYS AND i WNSELORS AT LAW 
t 2 0 CA»T 3< OITTM STREET 
P. O. .X 7 7 8 
PROVO. UTAH 8 4 0 O 3 
TELEPHONE: 373.6343 E X H I B I T " A " 
Attorneys for P l a i n t i f f s 
IN THE FOURTH JUDICIAL DISTRICT COURT OF UTAH COUNTY 
STATE OF UTAH 
FLETCHER L. STUMPH, and PAULETTE 
STUMPH, 
Plaintiffs^ 
DENNIS G. CHURCH, DOUGLAS W. 
CHURCH/ JAY E. LEWIS, ROCKY 
MOUNTAIN TITLE AND ABSTRACT 
COMPANY/ individually and a 
corporation, DICK E. BASTIAN/ 
GARY CUFF, Broker for Bastian 
Real Estate and Development Co., 
GATE CITY MORTGAGE COMPANY/ a 
North Dakota corporation/ GATE 
CITY SAVINGS AND LOAN ASSOCIA-
TION/ a North Dakota corporation/ 
RHONDA C. CHURCH/ CAROLEE W. 
CHURCH/ PAMELA K. LEWIS/ and 
SAFECO TITLE INSURANCE COMPANY/ 
Defendants. 
AMENDED FINDINGS OF £ACT 
AND CONCLUSIONS OFf I/AW 
Civil No. 60/237 
The above captioned matter duly came on for non-jury trial on 
July 11/ 1984/ before the above entitled court/ the Honorable 
Cullen Y. Christensen# District Judge/ presiding/ on the issues of 
priority between plaintiffs and defendant Gate City Mortgage Company 
pursuant to a prior Order of Bifurcation. The plaintiffs appeared 
and were represented by John L. Valentine/ Esq./ the defendant Gate 
City appeared and was represented by Walter P. Faber# Jr./ Esq./ and 
David J. Hodgson/ Esq./ the Court heard the evidence/ reviewed the 
Exhibits/ duly considered the arguments and authorities contained in 
the written Memordanum of Counsel/ made and entered a written 
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Memorandum decision/ and being fully advised in the premises makes 
the following: 
FINDINGS OF FACT 
1. On or about July 19* 1979, Dick Bastian prepared certain 
documents showing the sale of Lots 21 and 44 of Temple Heights on 
which new houses were being constructed from Douglas W. Church/ 
Dennis G. Church and Jay E. Lewis, Sellers/ to Fletcher L. and 
Paulette J. Stumph/ Buyers/ and the conveyance of other properties 
from the Stumphs as partial payment. The documents included war-
ranty deeds/ trust deeds, trust deed notes and closing statements. 
2. The houses on the lots were nearly completed and construc-
tion was being financed by the Church brothers through Deseret 
Federal. 
3. Prior to closing Bastian claims to have informed Mr. 
Stumph that there was an underlying obligation to Deseret Federal 
and that Mr. Stumph should make arrangements to assume said obliga-
tion. Mr. Stumph denies that he was so informed prior to closing, 
but admits that he was informed at a date later/ after the closing 
had been completed. 
4. Only Bastian and the Stumphs were present at closing, after 
which Bastian took the documents to Rocky Mountain's office. 
5. The transaction on Lots 21 and 44 were characterized as 
a "wraparound" to the Stumphs by Dick Bastian so as to leave the 
obligation to Deseret Federal in place. Stumphs did not want to 
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have an increase in their payments. They were informed by Mr. 
Bastian that the transaction as negotiated would maintain the pay-
ments in status quo. (Stumph Dep. pp. 75-80) 
6. Bastian claims to have told the Stumphs to record the docu-
ments. Stumphs claim that they were following Bastian's 
instructions. 
7. There was no evidence introduced at the time of trial as to 
[who instructed Rocky Mountain Title not to record the documents. 
8. The Stumphs were told by Dick Bastian to inform Deseret 
Federal that they were merely leasing the two lots and houses from 
the Church Brothers. (Stumph Dep. pp. 72 & 73) 
9. Based upon the advice of Mr. Bastian, Mr. Stumph told 
Deseret Federal in September/ 1979, that he was leasing the houses 
from the Church brothers, but that "they had refused to sign any 
|written agreement." (Stumph Dep. p. 71) 
10. In September, 1979, Bastian first agreed to prepare a 
[written lease for the property and later said that he would not 
(prepare a written lease, because "that would be fraud." (Stumph 
Dep. p. 71) 
11. Jay Lewis testified that in the Spring of 1980, Mr. Stumph 
[asked Mr. Lewis to contact the insurance company in regard to the 
damage of one of the garage doors. The insurance was in the name 
of Mr. Lewis and the Church brothers. 
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12. In March/ 1980/ Douglas Church and Dennis Church were the 
record owners of the two houses although the Sturophs had rented the 
houses to the Webbs and the Barrells. Mr. Web testified that he wa 
renting from the Sturophs although he did not know who the legal 
owner of the property was. 
13. In March/ 1980/ the Church brothers obtained loans on the 
houses from Gate City/ but did not disclose to Gate City the rela-
tionship they had with Sturophs or Deseret Federal. The Church 
brothers borrowed more on the properties than the equity owed them 
by the Stumphs after taking into account the Deseret Federal loan. 
14. Gate City received a title commitment dated March 26/ 1980, 
from Rocky Mountain showing the record titles to be in the Church 
brothers. Gate City duly recorded its documents in March/ 1980. 
15. Gate City knew the identity of the renters and that they 
were renting. Leon Millet/ the Gate City officer who supervised the 
loans to the Church brothers/ lived in the Temple Heights area and 
knew the houses were occupied by renters/ but was not aware of the 
Stumphs. 
16. Gate City followed its normal procedures in making non-
owner occupied loans of Eighty Percent (80%) of the appraised value 
to the Church brothers as the record owners of the houses. 
17. The Gate City appraiser/ Don Gurney/ who made and delivered 
to Gate City written appraisals dated March 27/ 1980/ knew the Webbs 
land knew that Webbs and Barrells were renting. He also lived in the 
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same L.D.S. ward as the Webbs/ but was not aware of their relation-
ship with the Stumphs. 
18. Mr. Gurney was informed by the Church brothers that they 
owned the houses and did not ask the renters who they were renting 
from/ or who owned the houses. Mr. Gurney said that he would not 
normally ask the renters who their landlord was. 
19. Gate City made non-owner occupied loans to the Church 
brothers on March 28, 1980, and received title policies from Rocky 
Mountain showing the Church brothers as the fee owners as stated in 
their earlier commitments. 
20. In September^ 1980/ six (6) months after Gate City recorded 
its trust deed/ Mr. Stumph recorded a notice of interest in real 
property which notice lists his transaction as a uniform real estate 
contract rather than as a deeded intent/ based upon the advice given 
him by Dick Bastian. (Bastian Dep. pp. 23/ 25 & 26) 
21. There is no evidence that the Stumphs wanted or attempted 
to record the documents after September/ 1979, when they admittedly 
had several discusssions with Deseret Federal about the due on sale 
problem. 
CONCLUSIONS OF LAW 
1. The Court has jurisdiction over the parties and this case. 
2. Plaintiffs deliberately determined not to record their sale 
document in July/ 1979/ based primarily upon the advice of Dick 
Bastian. 
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3. Plaintiffs decided not to record because they did not want 
Deseret Federal to activate the "due on sale" clause in the prior 
trust deed. 
4. Plaintiffs misrepresented the nature of the transaction by 
telling Deseret Federal in September, 1979/ that they were only 
leasing the houses so as to avoid the Deseret Federal "due on sale" 
clause, as advised by Dick Bastian, and were also so advised by 
Dick Bastian to prepare a lease of the property which he later 
declined to do. 
5. At the time of the Gate City loans to the Church brothers, 
in March, 1980, there was no evidence regarding the plaintiffs' 
assertion that they were leasees. 
6. Plaintiffs intentionally did not record any documents 
showing their interest until September, 1980, even though several 
attempts were made during that time to obtian counsel from Dick 
Bastian as to a way to protect their interest in the property. When 
their document was finally recorded, it was done upon the advice of 
and prepared by Dick Bastian. 
7. Gate City's agent could have determined that the plaintiffs 
were the actual owners of the property, had he specifically asked 
the tenants of the premises the identity of their landlord. 
8. Failure to ask the tenants in possession of the property 
was not unreasonable or imprudent. /Gate City knew the occupants 
were tenants, which fact was confirmed by the occupants. The loans 
-6-
i 
to S * 
x I fi) 
0
 i 
°0§ 
• > a. 
0 w 
? « 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
to be made by Gate City were not "owner occupied" loans/ but /the 
record title showed that the Church brothers were the record owners 
of the property. It was not unreasonable for Gate City to assume 
that the occupants were tenants of the Church brothers. There is 
nothing in the appearance of things to indicate to Gate City that 
plaintiffs had any interest in the property/ particularly where the 
Church brothers were the ones who initially informed Gate City that 
the properties were occupied by leasees. Under such circumstances/ 
the Court finds that Gate City had no duty to inquire of the occu-
pants as to whose tenant they were. 
10. Gate City has priority over plaintiffs in regard to Lots 
21 and 44 of Temple Heights and is entitled to a judgment to that 
effect. 
DATED this day of / 1984. 
I BY THE COURT: 
CULLEN Y. CHRISTENSEN, 
District Judge 
APPROVED AS TO FORM: 
DATED: 4/5/84-
x^t^^-o 
ZQfa* L . Vi 
^ t o r n e y s for P l a i n t i f f s 
DATED: 
WALTER P. FABER, JR. 
Attorney for Defendant Gate City 
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